ILWG OfficersRegiona Contacts

Austin Nunez, Chair
2018 W. San Xavier Rd.
Tucson, AZ 85746

Tel: 520-294-5727

Fax: 520-294-0613

Helen Sanders, Vice-Chair
53 Howanut Road
Oakville, WA 98568

Tel: 360-273-7137

Fax: 360-273-5548

Theresa Carmody, Sec./Treas.

|

2401 12 St., NW - #206N
Albuguerque, NM 87104
Tel: 505-247-9561

Fax: 505-247-9561

Ernie Werelus

PO Box 847

Ft. Hall Idaho 83203
Tel 208-478-3960
Fax: 208-478-3961

Deb Louie

PO Box 150
Nespelem, WA 99155
Tel: 509-634-2212
Fax: 509-634-4116

Tom Conro

PO Box 75

Pine Ridge, SD 57770
Tel: 605-867-1106
Fax 605-867-5806

Del LeCompte
Box 268
Fort Yates, ND 59538

Tel: 701-854-7448
Fax: 701-854-7582

Annabell Kingbird
6530 Highway 2, NW
Cass Lake, MN 56601
Tel: 218-335-7416
Fax: 218-335-7430

Claryca Mandan

ox 70
New Town, ND 58763
Tel: 701-627-3249
Fax: 701-627-3821

Peggy Doney, Land Manager
RR 1, Box 39

Harlem, Mt 59526

Tel: 406-353-8407

Fax: 406-353-2797

Dore Bietz
14175MonoWay Sonora,
CA 95370

Tel: 209-588-9772

Fax: 209-588-9796

George Russell
9027NCobreDrive
Phoenix, AZ 85028

Tel: 800-835-7220

Fax: 602-493-4691

INDIAN LAND WORKING GROUP
“Taking A Stand On Indian Land”

TesSTIMONY BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS

By AustiN NuNEZ, CHAIR OF THE INDIAN LAND WORKING GROUP
AND CHAIR OF THE SAN XAVIER DISTRICT OF THE TOHONO
O’OpHAM NATION

ON S.1340, A BILL TO AMEND THE INDIAN LAND CONSOLIDATION ACT

M ay 22, 2002

Honorable Chairman and Members of the Committee, | gppreciate the
opportunity to address this Committee on these very important and
complex matters related to Indian trust alotments, specifically S.1340,
“abill to amend the Indian Land Consolidation Act to provide for
probate reform with respect to trust or restricted lands’.

Currently, | serve as Chair of the Indian Land Working Group, as well
as Chair of the San Xavier Didrict of the Tohono O’ Odham Nation.

As currently written, S. 1340, the Indian Probate Reform Act and it's
predecessor, the Indian Land Consolidation Amendments of 2000 (P.L.
106-462) contain serious flaws that complicate tribal and individua

land management, make adminigration of trugt alotments more
difficult, and thresten the trust status of dlotted lands.

In order for true probate reform and effective management of trust
alotments to occur, the following areas must be addressed within
S.1340.

CURRENT LAND TITLE INFORMATION ISNECESSARY FOR SYSTEM
REFORM . _ Title documents must be corrected to reflect red ownership.
It isatravesty that gpproximately 13,000 fractionated interests have not

been returned to legd Indian heirs, a clear violation of the Supreme Court

decision in Babbitt v.Y oupee (117 S CT.727 1997).
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In addition, thereis a current probate backlog of nearly 8,000 cases (Indian
Probate Reinvention Lab — Phase |1, December * 99 — Background) impacting
thousands of Indian heirs and landowners. THISHAS PUT A HUGE STALL ON REAL
ESTATE TRANSACTIONS ON INDIAN TRUST ALLOTMENTS. One can only imagine the
public outcry which would occur if Sate and county entities maintained title
documents in the same manner.

REPEAL THE 5% JOINT TENANCY WITH THE RIGHT OF SURVIVORSHIP (JTWROS)
FEATURE (SECT. 2206). In intestate (no will) cases where a fractionated land
interest is less than 5% of an dlotment (in an dlotment of 160 acres thiswould be
anything less than 8 acredl) only the surviving tenant can will thisinterest to
his’her heirs. No jurisdiction (State or Foreign) now uses or has ever used joint
tenancy for intestate descent and distribution; it is an anti-estate planning
procedure.

AMEND S.1340 TO PROVIDE FOR JUDICIAL REVIEW IN SECTION 2214. The current
Department of Interior gppraisal system gives the Regiona Appraiser “find
goprovd for the specific vaues generated by the appraisal sysems’. The
restriction of judicid review to section 207 (Decent and Distribution) only,
suggests that adversdly affected property owners have no legal recourse against
gppraisals they don’t agree with.

REPEAL THE DEFINITION OF INDIAN (SECTION 2201). This definition cuts off
thousands of persons who now quadify as Indian under other federd laws—yet are
unaffiliated (not enrolled) for a variety of different reasons. At the Standing Rock
Sioux Reservation done, 4,096 heirs representing 14,749 acres will not be able to
pass their land on to their children. Only eight tribes have written probate codes
that are more redtrictive than the former requirement for inheriting trust lands,

i.e., documentable Indian blood. To the ILWG, this means that tribes want to stay
with bloodline determinations for inheritance purposes, not blood quantum.

CORRECT THE CURRENT LAND ACQUISITION PiLOT PROGRAM: Individud Indian
landowners must be included in dl acquisition pilot projects to assure
consolidation of fractionated land title; otherwise the tribe, often a stranger to
title, becomes a co-owner in an dlotment. This further complicatestitle and
creates additiond records. Currently, the Secretary is making indiscriminate
purchases of fractionated interests within the designated pilot project reservations.
Purchases are not tied to individua or triba use plans; tribd laws, ordinances,
and land consolidation plans are not a required consideration for these purchases.
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We recommend that the Committee incorporate the Management, Accounting,
and Digribution (MAD) system into dl current and future Acquisition Rilot
Projects. This system is being used by tribes within the Great Plains Region for
loca management and processing of income derived from fractionated interests.

This system can also be used for other redl estate related transactions, e.g., gift
deeds, sales and purchases. This system works;, the DOIS Trust Asset and
Accounting Management System - TAAMS - does not!

AMEND S.1340 TO PROTECT THE TRUST STATUS OF OFF-RESERVATION
ALLOTMENTS. There has been no evauation to determine the impact of this
provison upon impacted Indian owners and their heirs. If the owner of atrust
dlotment is not Indian under the new P.L. 106-462 definition, the off-reservation
interests pass to heirs in fee status, further diminishing the trust land base.

While Cdliforniawas excluded from coverage in P.L. 106-462, this provision
continues to have a negative impact on other Indian owners who will have no way
of knowing that their interests have gone to fee and will become subject to state
taxation. It isthe job of the Trustee to preserve the corpus of the trust — THE
LAND —not to dissolveit.

LimiT THE USE OF NoN-APA ADJUDICATORS (I.E. ATTORNEY DECISIONMAKERS)
FOR INDIAN ESTATE PROCEEDINGS AND REQUIRE A SUNSET PROVISION FOR THIS
PRECEDURE.

Without legd authorization, the Department of Interior, is using non-APA
(Attorney Decisonmakers [ADM)]) proceedings — instead of a probate hearings —
as the primary means of processing Indian probates. By amending 25 USC 372,
the Department of the Interior is permanently affording Indian landowners - to
whom it has atrust respongibility - lesser protectionsin law than it affords
permittees and licensees on Public Lands. To get a hearing, rather than be
assigned an ADM, heirs mugt make their request for a hearing, 20 days from the
date of notice.

AN ADDITIONAL AND DETAILED ANALY SIS OF S.1340 PROVISIONS IS CONTAINED IN
THE ATTACHMENTSLISTED AT THE END OF THISTESTIMONY
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A LEGISLATIVE HISTORY —FOR THE RECORD

In 1997, the Adminigtration devel oped and introduced a legidative proposal to address
management of trust allotments, H.R. 2743. This proposal was never endorsed by tribes
and landowners, and in fact was unanimously opposed by both of these entities.

The hill lacked any provision for assistance to tribes and landowners for consolidating
alotment ownership. Tribes and landowners need access to land data, technical
assigtance, and capita in order to effectively consolidate and reduce multiple ownership.
H.R. 2743 did nothing to address this need.

Concurrent with this effort, the Indian Land Working Group (ILWG) developed a
comprehensive legidative proposa for solving issues related to fractionation, H.R. 4325.
This legidation was introduced in the 105" Congress, 2™ Session (1998). H.R.4325 was
formulated with extensive input from tribes, individual landowners, and probate/redty
practitioners during the Annua Indian Land Consolidation Symposiums and legidative
meetings held throughout 1995 — 1999.

H.R. 4325 established a comprehensive estate planning program; provided for local
development and maintenance of land data systems; removed regulatory barriers to make
it eeder to gift deed, sdll, and exchange land interests; provided a uniform probate code
that prevented non-Indian inheritance; and established aland acquisition program for
tribes and individud Indian landowners for acquisition and consolidation of fractionated
interests.

In December of 1998, representatives of the ILWG and the Department of the Interior
were invited to meet with gaff from the Senate Committee on Indian Affairsfor the
purpose of developing acompromise bill by combining the two legidative proposds that
were before them, H.R. 4325 and H.R. 2743. The compromise version became know as
S.1586. This bill was crafted by Department of Interior representatives and asingle
Senate Committee staff person, with minimd input from tribes or individua landowners.
S.1586 includes saverd provisons from the origind H.R. 4325, but otherwise there was
No compromising.

On November 4, 1999 hearings were held on S.1586. Tribes and individua landowner
associations testified in oppogition to many of the provisonsin the bill. (See hearing
record for testimony before the Senate Committee on Indian Affairs, S.1586 “Indian land
Consolidation Amendments of 1999); especidly theincluson of a“2% rule’, which was
removed from the find verson of S.1586. In spite of continued opposition, S.1586 was
enacted, and became the Indian land Consolidation Amendments of 2000. P.L. 106-462.
S.1340 adds further amendments to the Indian Land Consolidation Act, ignoring the
detrimental impact that P.L. 106-462 will have on Indian Country.
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TERMINATION BY DEFINITION - SECTION 2201

Prior to the enactment of the Indian Land Consolidation Act Amendments of 2000, land
could beinherited in trust status by persons of “documentable Indian blood”. The current
definition of Indian contained in the Amendments will cut off far too many people who
now qudify as Indian under other federd laws — yet are unaffiliated (not enrolled) for a
variety of reasons. As mentioned previoudy, at the Standing Rock Sioux Reservation
aone, 4,096 heirs representing 15,749.44 acres will not be able to inherit. These numbers
are darming; no one knows the overal impact; how many tracts and acres are involved,
not to mention the land values

Defining who can inherit is atribal authority and needs to be determined by each tribal
community. Tribes have the power to determine their own membership and to formulate
probate codes. The fact that only 8 tribes have implemented codes which are more
retrictive than the “documentable Indian blood” requirement, says that mogt tribes do
not want to cut off lineal descendants.

A redtrictive definition of Indian for purposes of inheritance is another attempt by the
Administration and Congress to reduce the number of Indians and to reduce the Indian
budget. This definition, flys in the face of the written objectives of the law — to preserve
trust status and promote consolidation of fractionated interests. If an Indian landowner
cannot pass land on to their own children, because they cannot qudify for membership,
the trust status of land will certainly be jeopardized and the legd chalenges will certainly
be forthcoming. Were asmilar effort undertaken for any other racia group within the
American society, there would be ariot.

P.L. 106-462 defines Indian, as “any person who isamember of any Indian Tribeor is
eligible to become a member of any Indian tribe, or who has been found to meet the
definition of “Indian” under a provison of Federd law if usng such law’s definition is
consstent with the purposes of this chapter”.

Interior is currently interpreting “under a provison of Federd Law” to include only the
Indian Land Consolidation Act; excluding any other definition of Indian, such asis
contained in the Indian Reorganization Act or the Indian Child Welfare Act, to name but
afew of the 80 plus definitions of Indian contained in federd laws.

This interpretation will exclude persons with multiple triba ancestors who are not
enrolled or digible to be enrolled at any one tribe, even though they are ¥4 or %2 Indian
blood from severd different tribes. It also excludes heirs who are from non-federaly
recognized and terminated tribes.
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Prior to the Amendments, heirs were determined by “documentable Indian blood”. Now
Adminigtrative Law Judges, Attorney Decisonmakers, Probate Officers and Clerks, will
need to research whether or not a person is a member, or eigible to become a member of
atribe. Parents of children who do not meet this regtrictive interpretation will be inclined
to fee patent or gift deed their land so that their property can be left to their children.

CRrREATION OF JOINT TENANCY WITH RIGHT OF SURVIVORSHIP —SECTION 2206

For persons dying without writing awill (intestate) the amendments cregte a “joint
tenancy with right of survivorship” (JTWROS - section 2206[c]), for land interests which
are less than 5% of atract. In a 160 acre parcd this would mean anything under 8 acres.
For mogt Indians, this amount of acreage may mean a potential homesite which may be
willed or partitioned for this purpose. Section 2206 bars this action. Research on probate
laws, in the U.S.,, England, France and Uniform Succession Laws (internationa) shows
there is not a 9ngle ingtance in which JTWROS has been implemented to address
intestate matters. Section 2206 is new and untested law; another experiment.

A joint tenancy does not require probate of interests as each tenant dies, only the last
survivor. The lagt tenant to survive has “the right of survivorship” and can will the
property to heirs. Currently, Interior cannot account for money in tribal and individua
accounts in the hillions of dollars, the last estimate being at least $10 hillion. How is
Interior going to certify that it will be able to track heirs within ajoint tenancy Stuaion?
They can't —and even if they could —joint tenancy is an estate planning instrument,
which is best used in circumstances where there are close-knit family units — seven
brothers and Ssters agreeing by drafting awill together - that the last of them to survive
will own the land.

Contrast this with a stuation where 30, 50, and 60 heirs from 3 marriages are thrown into
aJTWROS where no onein the family knows everyone else; most don’t know the other
family components; and they are looking to Interior to tell them who the heirs are.

Speaking from 25 years of Indian probate experience, former Adminigtrative Law Judge,
Sdly Willett says “If the family members do not know each other, then over time when
and if someone figures out thet al other heirs might be deed, the family or the
government would have to go back, investigate and recongtruct the family history in
order to ascertain, if possible, who died, when..... in order to determine whom the
survivor was. Thiswould be a monumenta, costly, labor intensive task”.

The Joint Tenancy Provison cannot take effect until Sx months after the Secretary
certifiesin the Federd Regigter “that the Department of the Interior has the capacity,
including policies and procedures, to track and manage interest in trust or restricted land
held asjoint tenants with the right of survivorship.” To date, this certification has not
taken place.
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ConNTINUED BREACH OF TRUST RESPONSIBILITY

For proper management of trust property, title documents must be kept current. The
Department of Interior continues to mismanage thousands of dlotments, currently

totaling over 10 million acres. There are no provisonsin this P.L. 106-462 which address
the probate backlog (see Indian Probate Reinvention Lab - Phase I, December '99 —
Background) and the return of 2% interests mandated by the 1997 Supreme Court
decison in Babbitt v. Youpee (117 SCT. 727 (1991), whereby the “2% rule’” was
declared uncongtitutiond.

The probate backlog and/or the uncongtitutionaly taken 2% interests which have not
been returned, impact virtudly every alotment in Indian Country. Where title has not
been corrected to reflect current ownership, red estate transactions —involving
acquisition loans, sdes, and exchanges — cannot be completed. Allotment owners' hands
aretied until title records are corrected to reflect actual ownership.

In September of 1998, the Assistant Secretary of Indian Affairs directed the Deputy
commissioner of Indian Affairsto reopen dl probates where 2% property interest had
escheated to Indian Tribes under 25 U.S.C. Section 2206 of the ILCA This order was
initiated to begin the lega process of returning the 2% interests to the rightful heirs, to
comply with the Supreme Court Decison in Y oupee.

To thisday, an estimated 13,000 interests have not been returned. This meansthét title
documents on thousands of dlotments are outdated and do not reflect the true owners.
Thisis certainly abreach of the trust responsbility related to management of these
dlotments.

A FLAWED ACQUISITION PROGRAM —SECTION 2212

The acquisition program in this law provides for Secretaria purchase of fractionated
interests. Indiscriminate purchase of fractionated interests by the Secretary of the Interior
isafar cry from tribal and individua sef-determination — it will not leed to

consolidation. It is paterndism at it' s best.

True consolidation of fractionated interest means that a priority right of purchase be
established within dlotments to dlow - heirs of the origind dlottee, then co-owners, then
other Indian individuds, then the tribe — the opportunity to purchase interests that are for
sde. Purchases should be tied to a persona consolidation, or use plan, e.g., homesite use,
enterprise, or extended family use (hunting, fishing, wood gathering, recreation). Triba
laws and ordinances need to be considered.

Indian individuals impacted by fractionation need access to acquisition dollars for
consolidation. Financid ingtitutions rarely lend to Indian individuds for purchase of
“fractionated interests’ on trust property. An acquisition program, Smilar to the one
contained in P.L. 106-462 has dready been tried and it proved to be adismal failure.
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Under the USDA’ s “Indian Land Acquisition Program” many tribes borrowed money to
purchase fractionated interests;_individuals were excluded from this process. The
purchases were not tied to tribal or individua land consolidation plans.

Today 27 tribes are in loan write-down stuations because the income derived from the
fractionated interests purchased under this program, was not enough to repay the loans
(see Federd Register/Vol.64, No.211/Tuesday, Nov.2, 1999/Proposed Rules). A
successful acquisition program must be tied to etate planning; land consolidation plans,
tied to economic development plans with payback potentia; and most importantly be
avalableto individua Indian landowners.

Most disturbing, the Fund allows, and in fact encourages, Secretaria purchase of
fractionated interests which should have aready been returned Indian landowners as
directed by the Supreme Court in Babbitt v. Youpee (117 SCT. 727 1997).

Word yet, there is no true estate planning program that addresses fractionation at the
darting point — on alotments where there is sole ownership, or very few co-owners. This
is the time when estate planning options must be presented to Indian landowners —
devising one interest to one heir, gift deeding, exchanging, etc. —in order to prevent
alotments from further fractionating.

Additiondly, Interior’ s land acquisition program involves setting up a system to account
for theincome derived from the land interests purchased under the acquisition program.
When the land is paid for, or when 20 years has passed — whichever comes first —the
land is returned to the tribe. Knowing Interior’ s recordkeeping capabilities, it would
appear that tracking the income derived from these interests would be too greeat atask for
the Department.

Rdated to this, Interior testified in hearings on the Amendments, that for each purchase
they make, arecord is closed — claiming that the Secretaria land acquisition program
reduces records.

They failed to mention that for each record that is closed, a new one must be opened to
track income derived and red estate transactions related to each interest. And then, what
happens when the interest that is purchased is part of ajoint tenancy with right of
survivorship? Isit getting complicated yet?
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ReservATION-WDE APPRAISALS TO ESTABLISH FAIR MARKET VALUE (2214)

The appraisa system is structured to give the Regiond Appraiser find andysis of the
“supporting datigtica data and applicable testing/reconciliation method and fina

goprova for the specific vaues generated by the appraisal systems’ provided for in
Section 2214. It should aso be noted that 2206(e) does not expressly require fair market
value determinations to support trust-to-trust “ consolidation agreements approved by
Adminigrative Law Judges or Attorney Decisonmakers.

Consdering the BIA’ s track record on appraisals, this is an outrageous proposition. A
few examples: lease rates for lakefront properties on the Leech Lake Reservation had
been based on 1983 property values until the Tribe contracted the leasing program in
1999; Leasesincome on 19 agriculturd alotments on the Ft. Hall Reservation increased
by $2.075 million for a5 year period over what had formerly been derived under BIA
lease agreements. The Ft. Hall Landowners Alliance negotiated the |ease agreements
using current market values.

Unfortunately these examples are typical, asthe BIA uses ingppropriate and outdated
data to assess leasing rates. Although the law cites USPAP (Uniform Standards of
Professional Appraisa Practice) thereis no provison for staffing or compliance reviews
to assure that these standards are being met.

In closing, | would aso like to submit for the hearing record, the ILWG position in
regards to the Reorganization of the Department of the Interior. Specificdly, our support
of the NCAI Resolution #JUN-00-043: “Demanding the Return of Trust Records to
Loca Agencies, Full Triba Access to Records Necessary for Sdlf-Government; and
Egtablishment of a Negotiated Rulemaking Committee to Develop Trust Reform
Regulations with the Full participation of Indian Tribes and Individuas they are intended
to Benefit.

In addition, | submit the ILWG position related to the content of P.L. 106-462 and S.
1340 and violations of Executive Orders No. 12875 “Enhancing the Intergovernmenta
Partnership” and Executive Order No. 12865 “Regulatory Planning and Review” and
Executive Order No. 13084, providing for meaningful and timely inpui....... on matters
that sgnificantly or uniqudly affect tribal communities’ and Executive Order No. 13075
enacted to “encourage Indian tribes to develop their own policies to achieve program
objectives’ and that while “deve oping regulations use consensud mechanisms for
developing regulaions, including negotiated rulemaking. ...

P.L. 106-462 “the Indian Land Consolidation Amendments of 2000”, the regulations
developed to implement this law, and the proposed S.1340, have not adhered to the intent
and directives contained in the aforementioned Executive Orders.
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In closing | would like to submit the following pertinent documents into the record.

- “AMENDMENTSTO S. 1340", A SUMMARY AND ANALYSIS OF S.1340 PREPARED BY MS. SALLY
WILLET, FORMER ADMINISTRATIVE LAW JUDGE, OHA — DOI; APRrIL 2002.

- “THE INDIAN LAND WORKING GROUP’S POINTSAND CONCERNS” REGARDING THE NOVEMBER 7,

2000 ILCA AMENDMENTSAND S. 1340 AND A SSOCIATED TRUST “REFORM” REFORM M EASURES;
MAY 2002.

- “FRACTIONATED INTERESTS IN LAND THAT IS HELD IN TRUST FOR NATIVE AMERICANS” BY ARVEL
HALE, FORMER CHIEF APPRAISER, DOI — BIA, MAY 13, 2002.

- OKLAHOMA SUPREME COURT SOVEREIGNTY SYMPOSIUM, AN OVERVIEW OF INDIAN PROBATE PAST
AND PRESENT”, JUDGE SALLY WILLET, CHEROKEE TRIBE - MARCH 2002.

Wewill use the testimony we have given today, as well as the aforementioned

documents, as a basis for further discussions with members of this Committee and staff,
as we seek the much needed reform related to Indian ownership, use, and management of
Indian trust dlotments.

Our lands, and our future generations on these lands, are our lifeblood; we will no longer
stand for being land rich and dirt poor; detached from our lands as your laws have tried to
make us. As members of the Indian Land Working Group, we seek to reverse thistrend.
Weare“Taking A Stand On Our Indian Land”. We seek responsible use management
and control of our land resources. We hope you will work with us. Thank you.
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